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    IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

             

      G.R Case No.502/2016 

                                    U/S-352/294/506 of I.P.C. 

 

                                            State                   …………… Prosecutor 

                                           -vs- 

             Sri Sumer Mall Baid 

             S/O: Lt. Ghewar Chand Baid 

             Vill: L.D.S Road, Garwanpatty 

             P.S: Tezpur 

             District: Sonitpur 

                               ........... Accused person 

 

 
                                                  Present 

                                        JUHI GOGOI, A.J.S. 

            JUDICIAL MAGISTRATE FIRST CLASS, 

                               Tezpur::Sonitpur   

 

For the Prosecution :  Gitali Das, Ld. A.P.P. 

For the Defence :  Mr.Nilakshya Sarma, Ld. Advocate. 

Offence Explained on  :   03/01/2017  

Date of Evidence :  17/10/2017, 06/11/2017, 18/04/2018, 27/12/2018  

Date of Argument :  23/10/2019  

Date of Judgment :  20/11/2019  

 

                                                    JUDGMENT  

 

1. The gist of the prosecution case is that on 18.02.2016 at about 7:30 PM, when 

the informant visited Jain Digital Lab, the accused, namely Sumer Mall Baid used 

criminal force upon the informant with intention of disrobing her and used slang 

words like “besaram”, ”behaya”, ”nangi” in front of many customers and her daughter 

Minu. The accused also tried to touch her saree causing harm to her womanhood. 

 

2. On receiving the F.I.R, the police registered a case as Tezpur Police station 

Case No-269/2016, u/s-352/294/506 of I.P.C and investigation was done by the 

investigating officer. On completion of the investigation, the investigating officer of 

this case submitted Final Form against the accused person u/s- 294/506 of I.P.C vide 
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Final Form No.172/16 dated 29.02.2016.  

 

3. On submission of the Charge-sheet, cognizance of offences u/s-294/506 of 

I.P.C has been taken against the accused person and summons was issued against 

him. On appearance of the accused person, copy was furnished to him and the 

particulars of offences u/s–352/294/506 of I.P.C was read over and explained to the 

accused person by my Ld. prdecessor, to which he pleaded not guilty and claimed to 

be tried.    

 

4. In the course of trial, the prosecution side has examined as many as four 

witnesses including the informant and investigating officer of this case. The accused 

person was examined under section 313 of CrPC; the defence plea was of total denial, 

defence chose not to adduce any evidence in support of their case.    

 

5. Points for determination: 

 

a. Whether the accused person on 18.02.2016 at about 7:30 PM 

used criminal force upon the informant otherwise than on 

grave and sudden provocation and thereby committed an 

offence punishable u/S- 352 of IPC?  

b. Whether the accused person on the same date and time 

uttered obscene words towards the informant in public place 

causing annoyance to others and thereby committed an 

offence punishable u/S-294 of I.P.C?   

 
c. Whether the accused person on the same date and time 

committed criminal intimidation by threatening the informant 

with dire consequences and thereby committed the offence 

punishable u/S-506 of I.P.C?  

 

ARGUMENT 

I have heard arguments from both sides at length. The learned counsel for the 

accused submitted that there are contradiction in the statement of witnesses, as in 

the FIR as well as in the evidence of P.W-1 it is stated that she was wearing a saree 

on the day of incident but according to P.W-2 she was wearing a “churidar”. It is 

submitted that, according to the FIR the incident occurred in-front of many customers 
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but the prosecution has examined only three witnesses excluding the investigating 

officer. It is submitted that the instant case is a counter blast to the FIR lodged by the 

accused. Moreover, it has been submitted by the defence counsel that P.W-3 is a 

chance witness whose evidence is to be discarded; as such the accused needs to be 

acquitted. On the other hand the Ld. APP who has been assisted by the Ld. Counsel 

for the informant submitted that it is an admitted fact that both the parties have filed 

cases against each other and the police has submitted final report in connection with 

the case lodged by the accused person against the complainant. The prosecution also 

submitted that evidence of a chance witness cannot be brushed aside if the evidence 

of that witness corroborate with the evidence of the victim and that the prosecution 

has been able to prove the case; as such the accused neds to be convicted. 

 

      APPRECIATION ON THE BASIS OF EVIDENCE AVAILABLE ON RECORD  

 

6. The prosecution in the present case has examined only four witnesses out of 

which P.W-1 is the informant; P.W-2 is an independent witness; P.W-3 is the daughter 

of the informant and P.W-4 is the investigating officer. Now, let me analyze the 

evidence of these prosecution witnesses so as to arrive at a definite finding on the 

points for determination as framed above. 

     

7. The P.W-2 is an eye-witness who went to the Jain digital lab for having 

passport photos and saw an altercation taking place between one lady and the 

accused person. But the said witness has not stated anything about the utterance of 

obscene words by the accused and in his cross-examination he clearly stated that he 

has not heard the accused uttering bad words. 

  

8. The P.W-1 who is the victim deposed that the accused was abusing her with 

obscene words but the said witness has not specifically mentioned as to what were 

the exact words used by the accused person, as mere use of words is not sufficient to 

attract the provision of section 294 of IPC.  

 

9. The P.W-3 on the other hand stated that the accused was uttering bad words 

towards her mother like ‘besharam’, ‘behaya’ and ‘nangi’  and during her cross-

examination she denied the fact that she has not specifically stated the obscene words 

to the police while recording her statement under section 161 of CrPC. The P.W-5 who 

is the investigating officer deposed that the P.W-3 has not specifically stated before 
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him the obscene words. It appears that only the specific obscene words used by the 

accused has not been stated by the P.W-3 to the investigating officer which she has 

deposed before the court but it is well settled that the evidence given in a court under 

oath has great sanctity.  

 

10. Now, it is to be seen whether the evidence of P.W-3 as a whole bears any 

credence or not so as to rely upon her testimony. At this juncture, let me deal with 

the argument put forth by the defence side. The learned defence counsel argued that 

P.W-3 is a chance witness whose evidence is to be discarded and relied upon the 

judgment of the Hon’ble Supreme Court passed in Puran vs. State of Punjab, AIR 

1953 SC 459 wherein it was held that, ‘chance witnesses have the habit of appearing 

suddenly on the scene when something is happening and then disappearing after 

noticing the occurrence about which they are called later on to give evidence and the 

deposition of those chance witnesses whose presence at the place of incident remains 

doubtful, ought to be discarded’. On the other hand, the prosecution side has relied 

upon the judgment of the Hon’ble Supreme Court passed in Baby @ Sebastian vs. 

Circle Inspector of Police wherein it was held that, ‘the evidence of a chance 

witness cannot be discarded simply because he is a chance witness but his presence 

at the place of occurrence must be satisfactorily explained by the prosecution so as to 

make his testimony free from doubt’.  

 

11. Reverting to the present case in hand, it appears that P.W-3 on 18.02.2016 

was returning from her senior’s chamber and was proceeding towards Jain Digital Lab 

when she heard commotion and on hearing the same, she entered inside the lab. But 

the informant at the time of adducing her evidence deposed two different statements. 

At first she stated that she called her daughter Minu Bothra over phone and told her 

that the accused was not behaving with her properly and subsequently she stated that 

when she called her daughter, she did not pick her call and she came to Jain lab. 

There is variation in the statement of P.W-1 and P.W-3 which creates a doubt 

regarding the presence of P.W-3 at the place of occurrence.    

 

12. The P.W-3 stated that the accused was shouting at her mother using bad 

words. She entered the Jain Digital Lab and saw that the accused was holding her 

mother’s “pallu” and when the accused saw her, he left the “pallu”. She stated that 

when she entered the Jain Digital Lab she saw two women customer stepping outside. 

She stated that the accused threatened her by saying that he will see her how much 
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senior she is as an advocate and told that he will lock her and her mother inside the 

Jain Digital Lab. She stated that on hearing this she and her mother came out of the 

lab and lodged the FIR.  

 

            During cross-examination she stated that the FIR was written by her and her 

mother has put signature on it. The FIR was lodged in between 7:30 P.M to 8:00 P.M. 

The distance between her senior’s chamber and Jain Digital Lab is 1 km or may be 1.5 

KM and it takes 5- 10 minutes to reach the Lab. She stated that police has not 

recorded her statement under section 161 Cr.P.C. She admitted that in the FIR lodged 

by her mother it has been written that, “Sumer Mall Baid has intentionally done the 

said acts by trying to touch my saree causing much harm to me and womanhood.” 

She denied the suggestion that the accused has not holded the ‘pallu’ of her mother’s 

saree.   

 

13. The P.W-4 stated that the P.W-3 has not stated before him that, ‘when she 

entered the Jain digital lab on hearing commotion, she saw that the accused was 

holding her mother’s saree’. The P.W-4 also stated that the P.W-3 has not stated 

before him that, ‘the accused threatened her to see her, as to how senior she is as an 

advocate.’  Now, these are material omissions in the statement of P.W-3 which has 

been confirmed by P.W-4 and which cannot be brushed aside. As such, the evidence 

of P.W-3 as a whole is not fit to rely upon. Thus, the prosecution has failed to prove 

the guilt of the accused under section- 294 of IPC. 

 

14. Now, moving towards the other two issues relating to the commission of crime 

under section- 352 and 506 of IPC, it appears that the P.W-2 has not stated anything 

about the criminal intimidation done by the accused and the said witness in his cross-

examination deposed that when he entered the lab, he saw one lady who was sitting 

at the cash counter wearing a ‘churidar’. He stated that the accused was opposing and 

the lady was forcefully opening the cash box and taking away money. He stated that 

he had not seen the accused pulling clothes. From the evidence of P.W-2 it appears 

that the informant is not known to him, which is very natural on his part being a 

customer who went to the lab but the fact that he witnessed the incident is not 

disputed and P.W-2 being the only independent eye witness has not supported the 

case of the prosecution.   

 



6 Of  8 

Ms. Juhi Gogoi                                                                      GR- 502/2016 
JMFC, Tezpur, Sonitpur                                                                             

15.  The informant deposed that the accused threatened her that he will lock them 

inside the lab and hearing that they came out of the lab. The P.W-4 stated that the 

informant has not stated before him that the accused told her that he will lock them 

inside the lab. But during cross-examination, the defence side has not drawn the 

attention of the informant to her previous statement which they intend to contradict. 

In this regard the Hon’ble Supreme Court in V.K Mishra and another vs. State of 

Uttarakhand, held that, ‘under section- 145 of the Evidence Act when it is intended 

to contradict the witness by his previous statement reduced into writing, the attention 

of such witness must be called to those parts of it which are to be used for the 

purpose of contradicting him, before the writing can be used.’ Thus, even though it 

has been stated by the investigating officer that the informant has not stated about 

the fact that the accused told her of locking her inside the lab, the same cannot be 

considered as proved contradiction. But at the same time, the fact that the accused 

threatened the informant is not supported by P.W-2 who was present at the time of 

incident and the prosecution has not examined any other witnesses in order to 

substantiate the same except P.W-3 whose evidence as discussed earlier cannot be 

taken into consideration being untrustworthy. 

 

16. The informant also stated that the accused tried to spoil her womanhood, 

pulled her saree and also tried to tear her blouse and when her daughter raised 

alarm, the accused left her ‘pallu’. During cross-examination, the defence side has 

only put suggestion denying the same. But it raises a doubt on the prosecution story 

as according to P.W-2, the lady i.e, the informant was wearing a saree and there is no 

other witness examined by the prosecution to corroborate the evidence of P.W-1.   

 
17.  In the present case, from the evidence of prosecution witnesses and also from 

the statement of the accused recorded under section 313 CrPC, it has come into light 

that relating to the incident which took place on 18.02.2016, the accused person of 

this case has also lodged an FIR against the informant in which final report has been 

submitted by police and the prosecution has argued about the same. Now, it is a 

settled principle of criminal jurisprudence that the burden of proof lies on the 

prosecution and it has to prove its case beyond reasonable doubt.  But in the instant 

case the prosecution has miserably failed to prove the offences levelled against the 

accused beyond all reasonable doubt and it is immaterial that final report has been 

submitted in the case lodged by the accused against the informant.       
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18. Finally, I am of the opinion that the accused person was not involved in the 

commission of offences under section- 294/352/506 of IPC.  

 
 

ORDER 

 

19. Hence, considering the above discussions, the accused person is found not 

guilty of the alleged offence under section-352/294/506 of I.P.C and he is acquitted 

accordingly.  

 

20. The bail-bond executed in favour of the accused person is extended for a 

further period of six months from this date as per Section- 437(A) of CrPC. 

 

21. Pronounced by me in this open Court, on this the 20th day of November, 2019 

and given under my hand and seal of this court.     

     

                    

 

 

 

 

 

 

 

  

                                               JUHI GOGOI 
                                                                                         JMFC, TEZPUR 
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                                                 APPENDIX 

  

PROSECUTION WITNESSES 

     

1. PW-1  :- Smt. Chandrakanta Bothra, the informant 

2. PW-2  :- Sri Gopal Chetry 

3. PW-3              :- Smt. Minu Bothra 

4. PW-4  :- Sri  Biplav Sarkar, the I/O   

    

PROSECUTION EXHIBITS. 

  

1. Exhibit-1 :- Ejahar 

2. Exhibit-1(1) :- Signatures of the informant. 

3. Exhibit-2 :- Sketch Map 

4. Exhibit-2(1) :- Signatures of PW-4 

5. Exhibit-3 :- Charge Sheet 

6. Exhibit-3(1) :- Signatures of PW-4 

      

DEFENCE WITNESSES 

    

NONE. 

 

    

DEFENCE EXHIBITS 

  

NIL. 

  

      

 

 

                   

 

 

 

 
 
 
                                                                                                     JUHI GOGOI 
                                                                                                   JMFC, TEZPUR 
 
 


